PASS MNERALS  INC
| BLA 99-371, 99-384 Deci ded Novenber 3, 1999

Appeal froma decision of the Nevada Sate Drector, Bureau of Land
Minagenent, uphol ding on Sate Drector reviewthe decision of the Las \egas
Held Gfice Minager, Bureau of Land Managenent, suspending mining pl an of
operati ons No4-95-031P and appeal fromtwo deci sions of the Nevada Deputy
Sate Drector, Mneral s Minagenent, Bureau of Land Minagenent, returning
surety bonds and riders for mning plan of operati ons No4- 95-031P.

St aside and renanded; petitions for stay denied as noot.
1 Mning Gains: Han of (perations

Wen BLMapproves a mning pl an of operations

subj ect to certain conditions, including the posting
of an interimreclanation bond, mning nay not
proceed until the conditions are satisfied.

However, a decision on Sate DOrector review

uphol di ng the suspensi on of the processing of a plan
of operations on the basis of the failure to post a
bond wll be set aside when the record shows t hat
the operator nade a good faith effort to conply wth
the bondi ng requi renents i nposed by BLMand t he
state regulatory authority and, in fact, properly
posted the required bond wth BLMprior to the Sate
Drector's deci si on.

2 Mning Gains: Han of (perations

The nere pendency of a mning clamvalidity
examnation is not a basis for suspend ng

consi deration of a mning plan of operations. It is
not until the conpl etion of such an examnati on wth
the appropriate reviews and the initiation of a
contest that suspension of consideration of a plan
woul d be justified.

APPEARMINES K lan Mitheson, President, Pass Mnerals, Inc., Henderson,
Nevada, for appel | ant.
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AN ON By DERUTY GH B- ADMN STRATN VE JLDGE HARR'S

Pass Mneral's, Inc., has appeal ed fromthree deci sions issued by the
Nevada Sate Gfice, Bureau of Land Minagenent (BLN). The first is a July
30, 1999, decision of the Nevada Sate Drector, BLM upholding, on Sate
Drector reviewin accordance wth 43 CFE R 8 3809.4, an April 5, 1999,
decision of the Held Gfice Minager, Las \egas Held Gfice, BLM
suspendi ng Pass Mneral's plan of operations for the devel opnent of the Mjo
16 placer mning claimin the NW¥ssec. 14, T. 23S, R 63 E, Munt Dablo
Mridian, Gark Gunty, Nevada. The Held Manager provi ded two reasons for
his action. Frst, he stated that Pass Mneral s had failed "to post and
nai ntain a reclanati on bond wth the BLMNevada Sate Gfice.” (Held
Minager's Decision at 1.) Second, he explained that B.Mwas conducting a
validity examnation of the claimand that "[t]he pl an was suspended pendi ng
the conpl etion of the final report and if necessary, the filing of a mneral
contest action against the clam” |d. The Board docketed this appeal as
| BLA 99-371.

The other two deci sions were issued by the Nevada Deputy Sate
Drector, Mneral s Mainagenent, BLM on August 9, 1999. Qne returned Surface
Minagenent Surety Bond 384369 in the anount of $97,332 and the attached
rider wth no action. That bond had been posted by Hanson Aggregates Las
\Vegas, Inc. (Hanson), fornerly known as Industrial Qonstruction, Inc.
(Industria Gonstruction), wth Seaboard Qurety Gnpany (Seaboard) as the
surety. The rider stated that the bond was posted on behal f of Pass
Mnerals. The second decision returned Surface Minagenent Surety Bond 16
005 241 and the attached rider wth no action. The bond had been posted by
ARC Mneral's, Inc., db.a (RS (AR, as principal wth Liberty Mt ual
| nsurance Gonpany (Liberty Mtual) as surety. The rider stated that the
bond was posted on behal f of Pass Mnerals. Both decisions cited as a basis
for the lack of action the fact that plan of operations No4-95-031P had been
suspended by the April 5, 1999, Las \Wegas Held Gfice decision. The Board
docketed Pass Mnerals' appeal of these two decisions as | BLA 99- 384.

Pass Mnerals has filed petitions to stay all three of BLMs
decisions. B.Mhas not filed any response to the petitions.

Factual and Procedural Backgr ound

Pass Mnerals filed plan of operations No4-95-031P for the Mjo 16
placer mning clamwth BLMon August 14, 1995. (n My 24, 1996, BM
i ssued a deci si on approving the pl an subject to certain conditions, one of
whi ch was:

Before work is initiated and wthin 120 days of receipt of this
deci sion, post phase | of an interimreclamation bond for 26
acres of disturbance. An acceptabl e bond nust be posted in the
anount of $52,000.00 or $2,000.00 per acre to the Nevada Sate
Qfice of the Bureau of Land Minagenent in Reno, Nevada

(My 24, 1996, Decision at 1-2.)
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B.Mfurther stated that "[u] pon accepting, signing and returning one
copy of the conditions for approval, paying tortoise mtigation fees, and
posting an approved bond, your Han of Qperations wll be conplete.” 1d. at
2.

K lan Mt heson, President, Pass Mnerals, signed the conditions of
approval on August 25, 1996, and returned themto BLMon August 26, 1996.
h Septenber 9, 1996, Mit heson filed a nenorandumw th BLMrequesting an
extension of 60 days wthin which to post the required recl anati on bond. By
letter dated Septenber 12, 1996, BLMgranted that extension, stating:

This office approved your plan of operations, subject to
conditions of approval, on My 24, 1996. That deci sion neans
that the BLMhas conpl eted its work as required under 43 R
3809. Thereis currently nothing obstructing you fromthe
renoval of |ocatable mnerals fromyour mining clai ng under your
mni ng noti ce No4-95-032.

In a nenorandumto BLMdat ed Novenber 13, 1996, Mt heson requested an
addi tional 60 days wthin wich to post the reclamation bond. The case
record does not contai n any docunent respondi ng directly to Mitheson's
request; however, it does showthat on Decenter 12, 1996, B.M corresponded
wth Mitheson regarding the tortoise mtigation fees and recl anation
bondi ng, setting forth the | anguage fromthe conditions of approval of the
plan relating to mtigation fees and recl anati on bondi ng and stati ng:

Your plan approval was witten for the above. | would have to
doubl e check wth the biol ogists and the nanager as | do not
knowif we would entertain a newdecision. If no, it won't
change, if yes the increnents mght be changeabl e dependi ng what
the biol ogi cal opinion says. Your reclanmation bond woul d need
to have NOEP [Sate of Nevada, Departnent of (onservation and
Natural Resources, Dvision of Ewironnental Protection]
approval .

Wat isit youwant to do? Soell it out inwitingif it
is different fromthe above.

Qver 1 year later, on February 13, 1998, B Missued a letter to Pass
Mneral s noting that it had recei ved fromN_EP a copy of Pass Mnerals' plan
of operations and reclamation, dated CGctober 2, 1997. B.Mrequired Pass
Mnerals to file "a signed copy of the permt application sent to NOEP for
incorporationinto the case file and staff review This application nay be
classified as a plan anendnent if the infornation differs sufficiently from
the approved plan of operations.” Mitheson filed the required copy on Mrch
6, 1998.

O April 28, 1998, NCEP issued a notice of final decision stating that

it had "decided to i ssue Recl anmation Permit No. 0136, for a Mning P o ect
to PASS MNERALS INC  This permit authorizes PASS MNERALS | NC
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toreclamthe MJO 16 PROECT." NXHEP stated that the permmt woul d becone
final on My 9, 1998. The permt stated that it was valid for the life of
the project, but that "[a]dditional surety or approved Phase | recl anation
isrequired before engaging in any Phase 11, IIl, or IVactivities."

(Permit No. 0136 at 1-2.) Fhase | activities were |isted as enconpassi ng 20
acres. The permt itself stated at page 1. "This permt becones effective
upon receipt, by the Dvision, of the surety required by NAC [ Nevada

Admini strative Gde] 519A 350." 1/

n June 24, 1998, Mitheson filed a nenorandumwth B.Mstati ng:
"Encl osed pl ease find a copy of the above Surety Bond for the project
witten by Seaboard Surety Gonpany (Seaboard) in the anount of $97, 332. 00
duly signed and notarized. | trust youwl!l findit inorder." Atachedto
t he nenorandumwas a copy of Recl anation PFerfornance Bond No. 374770 for
$97, 332 covering plan of operati ons No4-95-031P nanming | ndustri al
onstruction, as principal, and Seaboard, as surety, and NCEP as the
obligee. 2/ Thereis noindicationthat at the tine of filing BLMi nfor ned
Mit heson of any deficiencies in the bond. n or about June 24, 1998, a copy
of Reclanation Bond No. 374770 was al so filed wth NCER.

h August 25, 1998, NCEP issued a letter to Mitheson stating that it
had revi ened an anendnent to the Mjo 16 Project, dated August 10, 1998, and
found it consistent wth NAC519A NEP stated that "[t]he anendnent
proposes to disturb an additional 44.5 acres in phases 1 through 4,
consistent wth the original Mjo 16 plan.” NXEP further advised: "Qur
records indicate that the current surety posted for the Mjo 16 Project is
$97,332. The obligated anount under the encl osed anended pernit is

1Y This statenent indicates that the surety was to be filed wth NE.
However, the referenced section provides that "[a]ln operator shall file a
surety wth the division or a federal |and nanagenent agency, as applicabl e,
to ensure that reclanation wll be conpleted on privately owned and federal
[and."

2/ In the decision under appeal, the Nevada Sate Orector stated at page 5
that the copy of the bond submtted by Mitheson was "unsigned;, there is no
signature by the surety conpany.” However, the copy inthe official case
file forwarded to the Board by B Mcontai ns a signature by the surety. The
bond consi sts of three pages each desi gnated "Bond No. 374770" in the top
right hand corner. The signature of one John H Price, dated June 22, 1998,
signing on behal f of Industrial Gonstruction Inc. appears on page 2. FPice
isidentified by the notary public on page 3 as "M ce Pesident." The
notari zed signature of Janice Fennel |, dated June 16, 1998, appears on page
3 as "Atorney-In-Fact" for Seaboard. A so included wth a copy of the bond
was a copy of a Power of Attorney, dated Apr. 5, 1995, which the Assistant
Secretary of Seaboard attested was in full force and effect on June 16,

1998. That Power of Attorney designated five individual s to sign on behal f
of the conpany, one of whomwas Fennel | .
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$194,664. Hease note, the anended Phase 1 activities wll require
additional bond prior to conducting the work as described.” The letter
contains no indication of any deficiency in Bond No. 374770. However, in a
letter to Mitheson, dated Novenber 17, 1998, NOEP stated that in revi ew ng
the file for permit No. 0136 it determned that "you have not filed an
acceptabl e bond wth the BMSate Gfice. Further reviewshows you filed a
copy of a surety bond, which reflected NCEP as obligee. This is not an
accept abl e surety bond and you are instructed to post an acceptabl e bond
wth the BLM" This appears to be the first notice fromNE? or BLMto Pass
Mnerals informing it that the surety bond was unaccept abl e.

O Novenber 19, 1998, BLMsent a facsimle to Mitheson titled
"Problens wth Pass Mnerals Bond." BLMIlisted four deficiencies. Hrst,
it stated that the bond was a copy and that it needed the original,
including an original power of attorney. Second, it stated that the bond
was on the wong form Third, it noted that the bond i nproperly showed NCEHP
as the obligee. "BMis to hold the bond." Fourth, it stated that
Industrial Gonstruction was listed as the principal on the bond, but that
Pass Mneral's, as the operator listed on the plan of operations, shoul d be
the principal, absent a rider stating that the bond was for the operator's
benefit.

(n Decenber 7, 1998, BLMenpl oyee Joel Mir inspected the Mjo 16
Project and reported that "[mineral naterial s are being mned and renoved
form[sic] Mjo 16." He recoomended the issuance of "a trespass when tine
permts.” O January 11, 1999, BLMissued a trespass notice to Pass
Mnerals and Industrial Qonstruction stating that they were renovi ng sand
and gravel fromthe Mjo 16 under plan of operati ons No4-95-031P, which
provides for the mning of gold B Mstated that waste rock was bei ng sol d
for use as sand and gravel wthout authorization and that it was B.Ms
position that mneral naterials could not be sold fromthe claim

Inafacsimle dated February 16, 1999, fromMitheson to Mr, Mitheson
stated, regarding the fact that NCH° had been put on the original bond as
the obligee: "It is ny understanding that this issue was resol ved between
Gndi Dagon [BLM and BIl Burger at Industrial Gonstruction.™ Uhder
section 1(f) of the Decenber 30, 1996, ntract Mning Agreenent between
Industria Gonstruction and Pass Mneral's, Industria Qnstruction was to
"provide the recl amation bond required by the BLMMning Han (the
"Reclamation Bond' ) * * *."

Inaletter dated February 23, 1999, BLMi nforned Mitheson that it did
not have any record of the posting of a reclanation bond for plan of
operations N64-95-031P. It stated that NCEP had recei ved a facsi ml e copy
of areclamation bond in which it had been naned as the bonded entity, but
that "[f]or a reclanation bond to be acceptable, it nust be filed wth the
appropriate office in the appropriate nanner." BLMrequired the posting "of
an acceptabl e recl anation bond at NSO [Nevada Sate Gfice] wthin
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7 days of receipt of this letter.” Inidentifying the acceptable anount as
$97,332, B.Mstated that the "Gonditions of Approval were witten to pernit
the acceptance of a reclanation bond in the anount required by NCER. " 3/

Mit heson recei ved that |letter fromB.Mon February 25, 1999. A though
no bond was posted wth BLMwthin the 7-day period established by the
letter, the record indicates that Mitheson engaged i n nunerous contacts wth
B.Menpl oyees fol lowng receipt of that letter.

Thereafter, on April 5 1999, the Las Vegas FHeld Gfice Minager
i ssued hi s deci sion suspendi ng pl an of operations No4-95-031P. Pass
Mneral s filed an appeal on April 30, 1999, seeking Sate Drector reviewin
accordance wth 43 CF. R § 3809. 4.

Oh My 3, 1999, Mitheson filed wth the Nevada Sate Gfice, BLM
Surface Mainagenent Surety Bond 16 005 241 in the anount of $97,332 for plan
of operations No4-95-031P. ARC was designated as the principal and Liberty
Mrtual as surety. He alsofiled arider signed by ARCstating that ARC was
posting the bond on behal f of Pass Mnerals. Thereafter, on My 28, 1999,
B_.Mrecei ved anot her Surface Minagenent Surety Bond (384369) in the anount
of $97,332 for the plan. That bond naned Hanson, as princi pal and Seaboard
as surety. The filing included a rider pledging the bond on behal f of Pass
Mneral s. 4/

h July 30, 1999, the Nevada Sate Drector, BM issued his decision
uphol di ng the suspensi on of Pass Mnerals' plan of operation. He nade cl ear
that his decision was based, in part, on his conclusion that the plan

3/ The Qonditions of Approval provided, in relevant part:

"The operator shall post an interimreclamati on bond of $2,000. 00 per
acre of each acre of surface disturbance. This interimbond is subject to
review by the Nevada D vision of Enwironnental Protection, Bureau of Mning
Regul ation and Recl anation. The paynent for each phase of expansi on nust be
nade prior to surface disturbance. Aninitia bond shall be established for
26 acres. Bond increases shall be nade in nanner that will ensure that all
areas of operation are bonded before they are disturbed. The bond wll be
increased in 25 acre increnents. The recl anati on bond nust be i ncreased
according to the followng schedule: 'Phase 1 (26 acres) before initial
surface di sturbance $52,000.00[;] Phase 2 (25 acres) before surface
di st urbance exceeds 25 acres $50,000. 00 etc."'"

A though this condition nentions that the "interimbond" is "subject to
review by NOEP, it expressly establishes the Phase 1 bond anount at

$52, 000.

4/ The record indicates that, although Hinson's bond was recei ved after
ARC s, Mitheson intended to di scharge Hanson as a subcontractor and enpl oy
ARC as the new subcontractor. (B.Mnote to file in IBLA 99-384, dated June
2, 1999.)
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had been only conditional |y approved and that Pass Mneral s had not
satisfied the bonding condition at the tine the Las Vegas FHeld Gfice
issued its suspension decision. He characterized his decision as a
suspensi on of the processing of the plan of operations, rather than as a
suspension of the planitself. O August 9, 1999, the Nevada Deputy Sate
Drector, BLM issued his decisions refusing to take action on the bonds
filed for the plan of operations.

O scussi on

[1] The record in this case shows that BLMapproved Pass Mneral s'
plan of operations No4-95-031P in My 1996. However, that approval was
conditioned, inter alia, on submssion of a reclanation bond to BLMin the
anount of $52,000. 5 There is no indication in the approval decision,
however, that BLMintended to undertake any further "processi ng' of the
plan. B.Mstated at page 2 of the My 24, 1996, approval decision: "Lpon
acceptance, signing and returning one copy of the conditions for approval,
paying the tortoise mtigation fees, and posting an approved bond, your H an
of Qperations wll be conplete.” Aso, BMs Septenber 12, 1996, letter to
Mit heson granting an extension of tine to file the bond stated that B.Mhad
"conpl eted its work as requi red under 43 /R 3809."

In addition, in accordance wth Nevada Sate law Pass Mneral s was
required to obtain a permt fromthe Sate in order to conduct its
operations on public land. 6 On April 28, 1998, NCEP issued permt Nb.
0136

5 The surface nanagenent regul ations in 43 CF. R Subpart 3809 governi ng
mning plans of operations provide at 43 CE R § 3809.1-9(b) (1996) that
"[a] ny operator who conducts operati ons under an approved pl an of operations
** * may, at the discretion of the authorized officer, be required to
furnish a bond i n an anount specified by the authorized officer." Mreover,
a 1996 Menorandumof Uhderstanding (M)) anong NCEP, the Lhited Sates
Departnent of Agriculture, Forest Service, and BLMprovi des at page 8,
Section M11(1), that the "l ead agency,” which for an operation on public

| and admini stered by BBMwoul d be BLM in cooperation wth NOEP, "shal |
specify the applicabl e recl anation standards and set the formand anount of
the surety required for the reclamation.” (Satenent of Reasons (SR, Tab
12A) W note that the final bonding rule, 43 CE R 8§ 3809.1-9,

promul gated by the Departnent on Feb. 28, 1997, 62 Fed. Reg. 9093, requiring
100 percent bonding on all notice and plan | evel operations was overturned
by the Lhited Sates Dstrict Gurt for the Dstrict of @l untia and
renanded to the Departnent. Northwest Mning Association v. Babbitt, 5 F
Spp. 2d 9 (DD C 1999).

6/ Uhder NMC 519A 045 a "[njining operation” neans al| activities conduct ed
inthis state by a person on or beneath the surface of land for the purpose
of, or in connection wth, the devel opnent or extraction of any mneral ."
The operator of each mining operati on whi ch becones active after Qot. 1,
1990, nust obtain a permt to mne fromNCEP.  NAC 519A 120(2). An operator
nust file a permt application wth NCB°, however, when the operationis to
be conducted on public [and admni stered by BLM the operat or
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to Pass Mnerals. That permt apparently required the posting of a bond of
$97,322, but it is not clear fromthe record how NDEP determined t he anount
of the bond or whether NCEP is the appropriate entity to establish the
anount of the bond for a mning operation on public lands. 7/ In fact, even
after issuance of its February 23, 1999, letter identifying $97,322 as the
accept abl e anount for the bond, the record i ndi cates sone confusion by BLM
officia s regarding the i ncreased bond anount. 8/

The mini ng agreenent between Pass Mneral s and I ndustria Qnstruction
required that Industrial Qonstruction secure the bonding for plan of
operations N64-95-031P. Industrial Gonstruction entered into a surety
agreenent wth Seaboard. In June 1998, copies of that agreenent were filed
wth both NCB? and BLM  The agreenent naned NCHP as the obligee, rather
than BLM Hwever, neither NCHP nor BLMrej ected the bonding or notified
Pass Mnerals of that error or any other deficiency in the bonding until
nearly 6 nonths later. 9/ Infact, in NDEP s letter to Pass Mnerals in
August 1998, NCHP stated: "Qur records indicate that the current surety
posted for the Mjo Project is $97,332." Thus, it woul d have been
reasonabl e for Pass Mneral s to assune, based on that statenent and BLMs
tacit approval, that its contractor, Industria Qonstruction, had properly
filed the surety bond for the project.

fn. 6 (continued)

nay substitute a plan of operations approved by BLMfor the application for
permt. NAC519A150(1). In addition, "[e]vidence of a surety filed wth
the federal agency nay be substituted for the surety required by NAC

519A 350." NAC 519A 150(2). NAC519A 350(1) provides that "[a]n operator
shall file a surety wth the division or a federal |and nanagenent agency,
as applicable, to ensure that reclanation wll be conpleted on privately
owned and federal land.” NAC519A 360(1) requires the operator to provide
surety in an anount sufficient to ensure reclamation of "(a) The entire area
to be affected by his project or operation; or (b) Aportion of the area to
be affected if, as a condition of the issuance of the permt, filing
additional surety is required before the operator disturbs | and not covered
by theinitial surety." The operator's estinate of the cost of reclanation
nay be based on any nethod acceptable to NCEHP or BLM  NAC 519A 360(3)(c).
7/ The 1996 MDJ provides in Sction M11(2) at page 8 that for an operation
such as that conducted by Pass Mneral's, "the formand the anount of surety
desi gnat ed nust be approved by the NCEP and the admini stering Federal
agency.” (SR Tab 12A)

8 "Howdid bond anount required i ncrease from$52, 000 (5-24-96) to $97, 332
(now??* (Notetofilein IBLA99-384, dated Apr. 7, 1999.)

9/ The regulation overturned by the court, see note 5 supra, provided that
"[t]he authorized officer may reject any of the submtted financial
instrunents, but wll do so by decisioninwiting, wth a conpl ete

expl anation of the reasons for the rejection, wthin 30 days of the
offering." 43 CFER 8 3809.1-9(i) (1997).
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However, Industrial Gonstruction had not. The original surety
agreenent had not been filed wth BLM the agreenent failed to nane BLMas
the obligee; and no rider was executed stating that the agreenent was for
the benefit of Pass Mnerals. In My 1999, all those deficiencies vwere
corrected when two bonds for $97,322, and appropriate riders, were filed
wth the Nevada Sate Gfice, BM Neverthel ess, in his August 1999
decisions, the Nevada Deputy Sate Orector, Mneral s Minagenent, BLM
determined that the attenpt to bond in My 1999 was too | at e because the Las
Vegas Feld Gfice had properly suspended processi ng Pass Mneral s’ pl an of
operations in April 1999.

A though Pass Mnerals did not have a proper bond filed wth BLBMunti |
Miy 1999, it had reason to believe that, followng the filing of copies of
the Industrial Qonstruction surety agreenent wth NOEP and BLMin June 1998,
that it had conplied wth bonding requi renents for its plan. In fact, Pass
Mneral s represents that in Septenber 1998 mining operations were initiated
under the plan. Not until Novenber 1998 did it learn of deficiencies in the
bonding. In February 1999, B.Mprovi ded Pass Mnerals wth the opportunity
tofile a proper bond wthin a designated period of tine. Pass Mnerals did
not do so; however, the record shows that Pass Mneral s was actively
attenpting to resolve the natter. By filing the bonds in My 1999, Pass
Mneral s shoned its good faith in attenpting to conply wth the conditi onal
approval of its plan of operations. Thus, at the tine the Sate Drector
i ssued his decision on July 30, 1999, upholding the Las Vegas Feld Gfice
Minager's April 5, 1999, decision, two reclanation bonds had been filed wth
the BLMNevada Sate Gfice for Pass Mneral s' operati ons.

Accordingly, we conclude that Pass Mneral s cured the bondi ng
deficiency prior to the issuance of the Sate Drector's decision, and that
suspensi on of the processing of the plan of operations because of a failure
to bond, at that point, was not justified. By satisfying the bondi ng
condition, the approval of Pass Mnerals plan of operations was conpl et ed.
No further processing of the plan was required.

[2] V¢ turn nowto the other ground provided by the Las \Vegas FHeld
Gfice Mainager for suspendi ng consideration of the conditionally approved
plan of operations, i.e., the pending validity examnation. In his
decision, the Held Gfice Mwnager cited the followng quote fromthe
Board' s decision in Southwest Resources Guncil, 96 |BLA 105, 124, 94 1.D
56, 67 (1987), as support for his action: "[I]f B.Mdeternmined that the
clains were not supported by a discovery, the proper course of action woul d
be toinitiate a contest as to the clains' validity and suspend
consi deration of the plan of operations pending the outcone of the
proceedings.” The Sate Orector upheld the Held Gfice Minager' s deci si on
stating that BLMhad initiated a validity examnati on of the cla mand that
"[plending final outcone of the validity proceedi ngs, the plan of operations
shall not be further processed.” (Sate Orector's Decision at 10.)
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However, the nere pendency of a validity examnation is not a proper
basi s for suspendi ng consideration of a mning plan of operations.
Sout hwest Resources @unci |, supra, does not hold otherwse. It is not
until the conpl etion of such an examnation wth the appropriate revi ews
that BLMwoul d knowwth certai nty whether a cl ai mwas supported by the
di scovery of a valuable mneral deposit. |f BLMdetermned that there was
no discovery and initiated a contest, the suspension of consideration of a
plan of operations would be justified. Inthis case, the record does not
showthat the validity examnation has been conpl eted or that any contest
proceedi ng has been initiated by BLBMagainst the validity of the Mjo 16
pl acer mning clam

Thus, the two bases for suspend ng consideration of the plan of
operations in this case do not support that action, and we set aside the
Nevada Sate Drector's deci sion uphol ding the suspensi on. Because
suspension of the plan served as the basis for the two decisions of the
Nevada Deputy Sate Orector, Mneral s Minagenent, returning the surety
bonds and riders wth no action taken, those two decisions are al so set
aside. The case files are renanded for action consistent wth this opini on.
10/

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CER 8 4.1, the decisions
appeal ed fromare set aside and the cases renanded to BLM The petitions
for stay are denied as noot.

Bruce R Harris
Deputy Chief Administrative Judge

| concur:

WIT A Trwn
Admini strative Judge

10/ V& note that the case file in IBLA 99-371 shows that issues exi st
regardi ng whether mine tailings constitute personal property and whet her
sand and gravel has been inproperly sold fromthe Mjo 16 clam See Md-
Qontinent Resources, Inc., 148 IBLA 370 (1999). Those issues are not
before us in these cases. W& further note, in reference to a statenent in
the Nevada Sate Drector's decision at page 8 that "the placer claimlis]
located on lands wthdrawn frommneral entry,” that, if at the tine the
Mjo 16 placer mning claimwas | ocated the | ands were wthdrawn from
mneral entry, the clamnay be declared null and void ab initio. Inits
My 24, 1996, plan approval decision, B.Mexpressly stated at page 2 that
"[a]pproval of this Han of (perations wll not nowor in the future serve
as a determnation of the ownership or the validity of any nining clamto
whichit nay relate.” See Southwest Resources Gouncil, 96 | BLA at 123- 124,
A1.0 at 67.
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